
© koninklijke brill nv, leiden, ���5 | doi �0.��63/�57�8085-��34�365

The International Journal of  
Marine and Coastal Law 30 (�0�5) �–�7

brill.com/estu

THE INTERNATIONAL JOURNAL OF

MARINE
AND COASTAL

LAW 

Gold Rush or Pandora’s Box? Toward a Transparent 
and Measured Approach to Marine Spatial Planning 
in Portugal

Maria Adelaide Ferreira,a,* Carlos Pereira da Silva,a Holly V. Campbell,b 
Flaxen Conway,b Francisco Andradec and David Johnsond

a  CICS.NOVA, Interdisciplinary Center of Social Sciences, FCSH-Universidade 
Nova de Lisboa, Lisbon, Portugal

b Marine Resource Management, Oregon State University, Corvallis, OR, USA
c  MARE—Marine and Environmental Sciences Centre, Faculdade de Ciências, 

Universidade de Lisboa, Campo Grande, Lisbon, Portugal
d Seascape Consultants Ltd, Belbins Valley, Belbins, Romsey, UK

Abstract

This article explores the new legal framework for marine spatial planning (MSP) in 
Portugal. The main focus of the analysis is on the drivers of MSP processes, the consid-
eration given to existing vs. new uses, and on the evaluation of alternatives, based on 
the U.S. experience, with a focus on perceptions of U.S. MSP practitioners. The 
Portuguese framework for MSP may lead to favoring new uses over existing ones and 
defines ambiguous criteria for the selection of alternatives that are mostly financial in 
nature. The article draws attention to the potential environmental, social and eco-
nomic risks of improperly addressing competing marine uses in the new Portuguese 
MSP framework.
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 Introduction 

Despite being a relatively small country in terms of its terrestrial area (c. 92,000 
km2), Portugal is one of the European Union’s (EU) biggest maritime nations. 
Currently, Portugal’s maritime area (0–200 nautical miles (nm)) totals c. 
1,700,000 km2, including the Exclusive Economic Zones (EEZs) of the mainland 
and of the archipelagos of Madeira and the Azores,1 making it one of the big-
gest EEZs in the territory of the EU.2 Portugal has also submitted a proposal to 
the United Nations Commission on the Limits of the Continental Shelf (CLCS) 
for the extension of its continental shelf, which, if accepted with no further 
requirements by the CLCS,3 will add another 2,100,000 km2 to Portugal’s mari-
time area, making it one of the world’s largest maritime nations.4 Portugal’s 
EEZ, including the seafloor and subsoil, are potentially rich in living and non-
living resources and interest in the exploitation of this maritime territory is 
growing.5 Additionally, the country’s geographic position, peripheral in the 
framework of the European landmass, but ultra-central in terms of its maritime 
domain, gives it a unique geostrategic position between Europe and the rest 
of the world. As such, the way Portugal implements its maritime policies, par-
ticularly marine spatial planning (MSP),6 will arguably influence planning and 

1    M Bessa Pacheco, Medidas da Terra e do Mar (Instituto Hidrográfico, Lisbon, 2013) at p. 14.
2    Sea Around Us Project, Exclusive Economic Zones. Available at http://www.seaaroundus.org/

eez/; accessed 30 September 2013. 
3    In accordance with Article 77 of the United Nations Convention on the Law of the Sea 

(LOSC), Montego Bay, 10 December 1982, in force 16 November 1994, 1833 UNTS 397.
4    Bessa Pacheco (n 1) at p. 33.
5    Governo de Portugal, National Ocean Strategy 2013–2020 (Uzina Books, Lisbon, 2014), at p. 52.
6   For background references on MSP see, e.g., C Ehler and F Douvere, Visions for a Sea Change. 

Report of the First International Workshop on Marine Spatial Planning (UNESCO, Paris, 2007); 
C Ehler and F Douvere, Marine Spatial Planning: A Step-by-step Approach toward Ecosystem-
based Management. IOC Manual & Guides No. 53, ICAM Dossier No. 6. Intergovernmental 
Oceanographic Commission (UNESCO, Paris, 2009); C Ehler, ‘Conclusions: Benefits, lessons 
learned, and future challenges of marine spatial planning’ (2008) 32 Marine Policy 840–843; 
C Ehler, ‘Perspective: 13 Myths of Marine Spatial Planning’ (2012) 5(5) Marine Ecosystems and 
Management 5–7.
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management of the European marine space, as well as the interpretation and 
outcomes of European policies. 

In February 2014, the Portuguese government published a National Ocean 
Strategy (NOS 2013–2020).7 Two months later, in April 2014, the Portuguese par-
liament passed a national law establishing the Basis of the Policy for Marine 
Spatial Planning and Management (MSPM) of the National Maritime Space 
(MSPM Law).8 In March 2015, a Decree-Law was published developing impor-
tant aspects of the implementation of the MSPM Law (Decree).9 

Recent attention to the ocean and to the development of Portugal’s marine 
policy framework is largely consistent with the EU’s political seascape devel-
oped over the last decade.10 This includes the Integrated Maritime Policy,11 the 
Marine Strategy Framework Directive (MSFD),12 the Blue Growth Strategy,13 
the MSP Roadmap14 and the MSP Directive.15 The EU MSP Directive stipulates 
that: “When establishing and implementing MSP, Member States shall con-
sider economic, social and environmental aspects to support development and 
growth in the maritime sector, applying an ecosystem-based approach, and 

7     Resolution of the Council of Ministers 12/2014 of 12 February, Diário da República I 30/1310, 
(12.02.2014); NOS 2013–2020 replaced a first National Ocean Strategy (NOS 2006–2016) 
published in 2006. 

8     Law 17/2014 of 10 April, Diário da República I 71/2358 [hereinafter Law 17/2014]. The MSPM 
Law ensues directly from the NOS 2013–2020 (n 7). 

9    Decree-Law 38/2015 of 12 March, Diário da República I 50/1523 [hereinafter Decree-Law 
38/2015].

10    Governo de Portugal (n 5), at p. 50; C Frazão Santos, T Domingos, MA Ferreira, M Orbach 
and F Andrade, ‘How sustainable is sustainable marine spatial planning? Part I—Linking 
the concepts’ (2014) 49 Marine Policy 59–65.

11     Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions: An Integrated Maritime 
Policy for the European Union. COM(2007) 575 final, Brussels, 10 October 2007.

12    Directive (EC) 2008/56 of the European Parliament and of the Council, 17 June 2008, 
establishing a framework for community action in the field of marine environmental 
policy [2008] OJ L164/19 [hereinafter MSFD].

13    Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions: Blue Growth 
opportunities for marine and maritime sustainable growth. COM(2012) 494 final, Brussels, 
13 September 2012.

14    Communication from the Commission: Roadmap for Maritime Spatial Planning: achieving 
common principles in the EU. COM(2008) 791 final, Brussels, 25 November 2008.

15    Directive (EU) 2014/89 of the European Parliament and of the Council, 23 July 2014, estab-
lishing a framework for maritime spatial planning [2014] OJ L257/135 [hereinafter MSP 
Directive].
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to promote the coexistence of relevant uses and activities”.16 In other words, 
conflict prevention through comprehensive analysis of alternatives, and focus-
ing on their environmental implications, is at the core of the EU’s approach to 
MSP. 17 The Portuguese MSPM Law also states that MSP and management of the 
national maritime space must prevent or minimize possible conflicts between 
uses and activities.18 At present it is relevant to analyse how the Decree which 
develops the MSPM Law addresses the compatibility of diverse uses and the 
prevention of conflict among potentially competing uses in the Portuguese 
national maritime space.19

The EU’s experience and policy framework for MSP directly influenced the 
current Portuguese policy landscape for the ocean, including this Decree. 
Recognizing the value of recent and ongoing dialogue on ocean gover-
nance between the U.S. and Europe (e.g., the CALAMAR project, the Dräger 
Foundation’s EU-U.S. conference series, the Galway Statement),20 it is timely 

16    MSP Directive, Article 5(1).
17    The EU adopts a triple bottom-line approach to MSP. BS Halpern, CJ Klein, CJ Brown,  

M Beger, HS Grantham, S Mangubhai, M Ruckelshaus, VJ Tulloch, M Watts, C White, and 
HP Possingham, ‘Achieving the triple bottom line in the face of inherent trade-offs among 
social equity, economic return, and conservation’ (2013) 110(15) PNAS 6229–6234.

18    Law 17/2014, Article 4.
19    On 16 January 2015, a seminar was organized at FCSH—New University of Lisbon to dis-

cuss the current Portuguese legal framework for MSP and particularly the Decree. Invited 
speakers from academia and civil society unanimously highlighted the document’s frailty 
and their apprehension concerning a number of aspects, including: the disconnect with 
the land planning system, conflict with the statutes of the autonomous regions, vague-
ness of some concepts, differential treatment given to activities and insufficient consid-
eration of environmental issues. MA Ferreira, H Calado, C Pereira da Silva, AD Abreu,  
F Andrade, M Chantal Ribeiro, C Fonseca, E Gonçalves, J Guerreiro, F Noronha, M Pereira, 
C Pinto Lopes, Y Stratoudakis and L Vasconcelos, Relatório final do Debate Mar Português: 
Contributo para o Ordenamento Espacial (CICS.NOVA/FCSH-UNL e CIBIO/UAç. FCSH-UNL,  
Lisbon, 2015) 1–25. Available at: http://www.fcsh.unl.pt/e-geo/sites/default/files/dl/site2014/ 
Relatorio_Debate_Mar_Portugues.pdf; accessed 9 February 2015 [hereinafter Seminar 
Report]; ibid., ‘Contributions towards maritime spatial planning (MSP) in Portugal– 
Conference Report’ (2015) 59 Marine Policy 61–63.

20    CALAMAR—Cooperation across the Atlantic for Marine Governance Integration. 
Online at http://calamar-dialogue.org/; accessed 4 May 2015; Dräger Foundation EU-U.S. 
Conference Series: “Sustainable Oceans: Reconciling Economic Use and Protection. 
Online at http://www.draeger-stiftung.de/en/foundation-programs/conferences-2013/
sustainable-oceans.html; accessed 4 May 2015; Galway Statement on Atlantic Ocean 
Cooperation: Launching a European Union—Canada—United States of America 
Research Alliance. Online at http://ec.europa.eu/research/iscp/pdf/galway_statement_
atlantic_ocean_cooperation.pdf; accessed 4 May 2015.
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to also consider the U.S. experience in MSP processes. In particular, under-
standing how the U.S. has addressed competing uses, and evaluated alterna-
tives, may be relevant to any discussion of parallel European and Portuguese 
efforts. 

This article is structured as follows: the Methods section sets out the dif-
ferent approaches taken for the analysis of the Portuguese case, whose legal 
framework for MSP has just been completed but not yet implemented, and for 
an account of the U.S. experience in MSP, based on perspectives of stakehold-
ers involved in actual MSP processes; to provide background for the discussion, 
a section on the Portuguese legal framework for MSPM presents those aspects 
of the recently approved legislation which are relevant for the discussion of 
the approach to competing uses and evaluation of alternatives; the ensu-
ing section offers an oversight of the U.S. MSP experience in terms of driv-
ers, protection of existing uses, and full cost-benefit analysis of alternatives, 
which then paves the way for the critical analysis of these same three aspects 
in the current Portuguese framework and informs concerns over the future of 
Portuguese MSPM. 

 Methods 

For the Portuguese case, where no marine spatial plans are implemented 
yet and the legal MSPM regime has just been finalized, a critical analysis of 
certain aspects of these legal documents was conducted. In particular, the 
authors analysed the Decree developing the Portuguese MSPM Law to unveil 
the aspects relevant to the discussion of the competing marine uses and the 
evaluation and comparison of alternatives. This analysis was supported by a 
literature review and sources from the media. 

For the analysis of the U.S. experience, a mixed methodology was used. This 
included a review and analysis of online and paper information (plans, techni-
cal reports, guides, public information documents) pertinent to federal and 
state-wide initiatives on MSP in the U.S. It also included results from a series of 
interviews conducted in 2013 to gather new data on the unwritten perceptions 
of MSP practitioners concerning MSP processes in the U.S. For that purpose, 
the authors derived a list of interviewees from key informants who could rep-
resent diverse marine stakeholder perspectives. These included state agencies, 
local governments, academia, non-governmental organizations (NGOs), and 
other stakeholders, including but not limited to the commercial fishing indus-
try, currently or formerly involved in their respective MSP processes. The pri-
mary focus was on the three U.S. states most advanced in their respective MSP 
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processes at that time: Massachusetts (MA), Rhode Island (RI) and Oregon 
(OR). Practitioners from Washington (WA) and California (CA) were also inter-
viewed. Greater emphasis is placed on Oregon, where the first author was on 
a professional exchange and conducted twenty-one semi-structured inter-
views (see Table 1) per standard social science protocol.21 The interviews were 
designed around a list of topics related to the MSP process, focusing on: (a) the 
drivers of the process, (b) the consideration given to new and existing uses, 
and (c) aspects related to the evaluation of alternatives. The interviews empha-
sized open-ended questions. It was assumed that the interviewees would guide 
the discussion towards topics of genuine concern. Research results include 
stakeholders’ impressions or perceptions without determination of accuracy. 

Interviews took place in person or by telephone between May and July 
2013. All interviews were recorded (contingent on participants’ permission) to 
enhance accuracy and completeness of the data record and later analysed for 
content.

Table 1 Categories and numbers of stakeholders interviewed.

Coast State Stakeholder group # interv. Total

West Oregon, Washington,  
and California

Fishing industry 6 17
State agencies 7
Local government 2
Academia 2

East Rhode Island and  
Massachusetts 

State agency 2 4
Academia 1
Private-public 
partnership

1

21    HR Bernard, Research Methods in Anthropology: Qualitative and Quantitative Approaches 
(4th ed., Altamira Press, Oxford, 2006); BL Berg and H Lune, Qualitative Research Methods 
for the Social Sciences (8th ed., Pearson Education, Inc., Upper Saddle River, NJ, 2012);  
C Robson, Real World Research: A Resource for Social Scientists and Practitioner Researchers 
(2nd ed., Blackwell, Malden, MA, 2002).
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 Portugal’s Legal Framework for Marine Spatial Planning and 
Management

In April 2014, the Portuguese parliament passed the national MSPM Law.22 Its 
stated objectives are 

the promotion of economic exploitation, [one which is] sustainable, 
rational and efficient, of marine resources and ecosystem services, ensur-
ing the compatibility and sustainability of the diverse uses and of the 
activities developed therein, considering the inter- and intra-genera-
tional responsibility in the use of the national maritime space and aim-
ing at job creation.23

The MSPM Law created the national system for MSPM. The system includes 
two types of instruments:24 strategic policy instruments (namely, the National 
Ocean Strategy), and spatial planning instruments, which can be of two 
types—situation plans and allocation plans.25

On 12 March 2015, a Decree was published establishing the rules for the 
application of the Portuguese MSPM Law (establishing the framework for 
future developments), and transposing the EU MSP Directive to the national 
legal framework. The main aspects covered in the Decree are: 

a)  the regime for the elaboration, approval, amendment, revision and 
suspension of MSP instruments; 

b)  the legal regime applicable to the private use titles of the national 
maritime space; 

c)  the financial and economic regime associated to the private use of 
the national maritime space; 

d)  the permanent monitoring and technical evaluation regimes of the 
national MSP; and 

e)  the private use regime of water resources in coastal and transition 
waters for aquaculture.26 

22    Law 17/2014. 
23     Ibid., at Article 4(1).
24     Ibid., at Article 6.
25     Ibid., at Article 7(1).
26    Decree-Law 38/2015, Article 1(1).
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Next, we highlight the main aspects of the Decree related to the situation and 
allocation plans and to the consideration of existing uses and the evaluation 
of alternatives.

 Situation Plan
The situation plan “represents and identifies the spatial and temporal distri-
bution of existing and potential uses and activities, and identifies the natural 
and cultural values of strategic relevance for environmental sustainability and 
intergenerational solidarity”.27 It encompasses the entire national maritime 
space (NMS).28 

The Decree stipulates that the situation plan will identify the spatial and 
temporal distribution of existing and potential uses and activities. Specifically 
it lists: 

 i.  aquaculture and fishing, when associated with a structure built for 
that effect; 

 ii.  marine biotechnology; 
 iii.  marine mineral resources; 
 iv.  energy resources and renewable energies; 
 v.  scientific research; 
 vi.  leisure, sports and tourism; 
 vii.  underwater cultural heritage; and 
viii.  infrastructure.29 

The situation plan will also indicate areas and/or volumes important for nature, 
biodiversity and ecosystem services conservation, national defense infrastruc-
tures, and cultural values, and identify navigation lanes, dredging and dump-
ing grounds, submarine cables and pipes, port facilities and coastal defenses, 
emerged shallows, artificial islands and reefs, and location of shipwrecks.30 

The Decree states that the situation plan may or may not be subjected 
to Strategic Environmental Assessment (SEA) and that such a decision is 
incumbent on the government member responsible for sea affairs.31 The EU’s 

27     Ibid., at Article 9(1).
28    Ibid., at Article 9(2). 
29    Ibid., at Article 10(1).
30    Ibid.
31    Ibid., at Articles 12 and 13.
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Strategic Environmental Assessment Directive (SEA Directive),32 transposed 
to the Portuguese legal framework in 2007,33 defines the need 

to provide for a high level of protection of the environment and to con-
tribute to the integration of environmental considerations into the 
preparation and adoption of plans and programmes with a view to pro-
moting sustainable development, by ensuring that, (. . .), an environmental  
assessment is carried out of certain plans and programmes which are 
likely to have significant effects on the environment.34 

 Allocation Plans
According to the Decree, allocation plans “allocate areas and or volumes of 
the NMS to uses and activities not identified in the situation plan, setting out, 
where applicable, the respective use parameters”.35 Once approved, allocation 
plans are automatically integrated in the situation plan, which is amended 
for that purpose.36 Allocation plans include the characterization of the cor-
responding area or volume of the NMS, the identification, description and  
spatial/temporal distribution of uses and activities to be developed therein, 
and implementation rules.37 

The Decree stipulates that allocation plans are considered projects and 
may be subject to Environmental Impact Assessment (EIA)38 in the terms of 
Directive 2011/92/EU,39 transposed into Portuguese legislation in 2013.40 The 
Directive applies to “the assessment of the environmental effects of those 
public and private projects which are likely to have significant effects on the 
environment”.41

32    Directive (EC) 2001/42 of the European Parliament and of the Council, 27 June 2001, 
on the assessment of the effects of certain plans and programmes on the environment 
[2001], OJ L197/32 [hereinafter SEA Directive]. 

33    Decree-Law 232/2007 of 15 June, Diário da República I 114/3866.
34    SEA Directive, Article 1.
35    Decree-Law 38/2015, Article 19(1).
36     Ibid., at Article 19(2).
37    Ibid., at Article 20.
38     Ibid., at Article 23(1).
39    Directive (EU) 2011/92 of the European Parliament and of the Council, 13 December 2011, 

on the assessment of the effects of certain public and private projects on the environment 
[2011], OJ L26/1–26 [hereinafter EIA Directive].

40    Decree-Law 151B/2013 of 31 October, Diário da República I 211/6328.
41    EIA Directive, Article 1.
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 Private Use of the National Maritime Space
The NMS is one of “common use and fruition, namely for leisure”.42 In contrast 
to the public rights within the NMS, the possibility to privately use the NMS43 is 
subject to a private use title (see Table 2). A private use title obligates its holder 
to an effective use, as defined in the allocation plan, and determines the duty 
to adopt, at all times, measures for achieving/maintaining good environmental 
status (GES) of the marine environment44 and good status (GS) of coastal and 
transitional waters.45 Upon the extinction of the title, the holder is obligated to 
“. . . restore modified physical conditions that do not result in a benefit”.46 

 Private Use Fee for the National Maritime Space
The Decree establishes a Private Use Fee (TUEM) for the NMS.47 The TUEM 
is intended to compensate: the private use profit resulting from the occupa-
tion of an area or volume of the NMS; the environmental cost inherent in the 

42    Decree-Law 38/2015, Article 46(1).
43    Any use requiring reservation of an area or volume to a use of the environment or marine 

resources or ecosystem services superior to one obtained by common use and which 
results in a benefit (advantage) to the public interest. Ibid., at Article 47.

44    In accordance with the requirements of the MSFD, Article 1.
45    In accordance with Directive (EC) 2000/60 of the European Parliament and of the 

Council, 23 October 2000, establishing a framework for Community action in the field of 
water policy [2000] OJ L 327/ 1. 

46    Decree-Law 38/2015, Article 48(4) (emphasis added); for meaning of “benefit”, cf. (n 43).
47    Ibid., at Article 75(1).

Table 2 Characteristics of the private use titles of areas or volumes of the NMS.

Type of title Use Max. duration Fee 

Concession Prolonged use (uninterrupted use  
>= 12 months)

50 years Yes

License Temporary (<12months), intermittent, 
seasonal use

25 years Yes

Authorization Applied scientific research; pilot  
projects for new uses/technologies or 
non-commercial activities 

10 years Exempted
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activities liable to cause significant impact on the NMS; and the administrative 
costs of spatial planning, public management, maritime safety, maintenance 
and inspection.48 The TUEM is calculated as the sum of A+B+C, where A cor-
responds to the occupied area or volume of the NMS, B expresses the effects 
of uses susceptible to cause significant environmental impact and the need to 
ensure monitoring and to ensure GES, and C corresponds to needs for mari-
time safety services, monitoring systems, and their maintenance, inherent in 
the occupation of the NMS.49

The Decree states that the “TUEM applies to all uses or activities which 
imply the private use of the NMS” (including concessions or licenses, but 
exempting authorizations from such payments), specifying, however, that the 
“TUEM does not apply to the private use of the NMS for the exploration and 
exploitation of geological and energy resources”.50 The Decree stipulates that 
a proportion (37.5%) of the TUEM value will be applied to fund activities to 
improve MSPM and the GES of the NMS and coastal/transitional waters, and to 
fund and maintain maritime security services and monitoring systems.51 Other 
financial guarantees, such as the need to pay a deposit and insurance, are pro-
vided for in the Decree.52

 Existing vs. Potential Uses or Activities
Existing uses or activities are defined as “those being developed under a private 
use title of the NMS,” whereas “potential uses or activities” are “those identified 

48    Ibid.
49    Ibid., at Article 78.
50    Ibid., at Article 76. Questioned on the reasons for such an exemption, at a public session 

held in Lisbon at VdA on 26 March 2015 (online at http://www.vda.pt/pt/comunicacao/
eventos/A-implementacao-da-LBOGEM-Principais-Novidades/10202/; accessed 8 April 
2015), a public official stated that it was a “political option”, because these activities are 
regulated by a different ministry and already subject to payment of a tax.

51    Ibid., at Article 86. 
52    The Decree stipulates the need to pay a deposit and insurance. It provides that the holder 

of a private use title is liable for all losses caused by structures related to the title. In the 
case of concessions or licenses, the title holder is required to pay a deposit to ensure the 
maintenance of biological, physical and chemical conditions of the marine environment 
and the removal of mobile structures installed. Upon termination of the title, the deposit 
is returned after the holder restores altered environmental conditions which do not trans-
late into a benefit to the marine environment and removes related constructions, except 
when the public benefit of its maintenance exceeds that of its removal. Payment of a 
deposit can be waived when the use or activity is not likely to alter pre-existing environ-
mental conditions. Title holders must also secure liability insurance to ensure the obliga-
tion to pay compensation to cover any damage to third parties. Ibid., at Articles 66–67.
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as liable to be developed in the areas and or volumes identified in the situation 
plan, to which a private use title has not yet been attributed”.53

 Conflicting Uses or Activities
The Decree defines preference criteria to be used during the elaboration of 
allocation plans, when comparing existing or potential conflicting uses or 
activities to determine the prevailing one.54 It establishes that, provided that 
biodiversity values and the GES of the marine environment and GS of coastal/
transitional waters are guaranteed, the following preference criteria should  
be used: 

a)   Greater social and economic benefit (advantage) to the country; and 
b)  Maximum coexistence of uses or activities (when the first criterion 

doesn’t apply or when conflicting uses and activities are equally val-
ued under it).

Also according to the Decree, the first criterion is to be evaluated according to 
the following parameters, each with equal weighting: 

a)  Number of jobs created; 
b) Qualification of human resources; 
c) Volume of the investment; 
d) Economic viability of the project; 
e) Forecasted results; 
f) Contribution to sustainable development; 
g) Value creation; 
h) Expected synergies in related activities; and 
i)  Social responsibility of interested parties in the development of the 

use or activity. 

Preference will be given to the use or activity with the highest score.55
The Decree highlights that preference for a given use/activity may imply 

relocation of existing uses/activities (ideally to a nearby, comparable location). 
Should relocation be due to environmental reasons, the cost of this relocation 
is supported by the Portuguese State.56

53    Ibid., at Article 9(3).
54    Ibid., at Article 27.
55    Ibid.
56    Ibid., at Articles 28 and 29.
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 Transitional Dispositions
Until the adoption of the situation plan (no more than six months from the 
publication of the Decree), the Portuguese Maritime Spatial Plan—POEM, a 
plan developed between 2008 and 2010 for the EEZ of the Portuguese mainland 
and published as a study57 in 2012, is to be considered as the reference situa-
tion for MSP of the NMS and for the allocation of new private use titles.58 The 
same article stipulates that the instruments for the protection and preserva-
tion of the marine environment that have been approved by the governments 
of the autonomous regions59 prior to this Decree will be taken into consider-
ation when approving or amending the situation plan. However, in the case of 
a substantiated need to safeguard national interests, when approving or revis-
ing MSP plans, the national government may determine the total or partial 
non-integration, or the exclusion of such instruments.60 

 Concerns Raised by This Decree 
The MSPM Law expressly states the objective of achieving compatibility of 
diverse marine uses. Arguably, this is not restricted to uses requiring a private 
use title of the NMS, because common use (including, for example, leisure) 
does not require such a title. However, by defining existing uses/activities as 
those being developed under a private use title of the NMS, the Decree leaves 
out all other activities which do not have such a requirement, severely con-
straining the potential effectiveness of the compatibility objective.

The criteria set out for the determination of a preferred use or activity (e.g., 
job creation, volume of investment, forecasted results, value creation, eco-
nomic viability, and contribution to sustainable development) seem to further 
bias the system towards new or emerging activities. 

The establishment of a private use fee for the NMS and the added require-
ment to pay a deposit, i.a., to ensure the maintenance of physical, chemical 
and biological conditions, and to secure liability insurance, are important posi-
tive proposals.61 The exemption from the TUEM awarded to the exploration 

57    For more information on the POEM process and outcome, cf. H Calado and J Bentz, ‘The 
Portuguese Maritime Spatial Plan’ (2013) 42 Marine Policy 325–333; C Frazão Santos,  
T Domingos, MA Ferreira, M Orbach and F Andrade, ‘How sustainable is sustainable 
marine spatial planning? Part II—The Portuguese experience’ (2014) 49 Marine Policy 
48–58; F Noronha, O Ordenamento do Espaço Marítimo (Almedina, Coimbra, 2014).

58    Decree-Law 38/2015, Article 104(1).
59    Portuguese archipelagos of Madeira and the Azores.
60    Decree-Law 38/2015, Article 104(4).
61    Ibid., at Articles 66 and 67. It is important to note that the liability insurance makes no 

reference to environmental liability, which should clearly be covered. Also, who has the 
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for and exploitation of geological and energy resources is a concern, particu-
larly considering the well-documented potential environmental impacts of 
such activities.62 These aspects combined suggest a focus on the promotion 
of new activities over existing uses, and of the private over public, or common, 
interest. Evaluation of the effective sustainability of present and new uses also 
appears not to be duly considered.

 An Account of the U.S. Marine Spatial Planning Experience

In this section, we explore some aspects of the U.S. experience, namely those 
related to the incorporation (or not) of existing uses in MSP processes, and 
other important aspects to consider in an analysis of alternatives, which may 
be helpful to the Portuguese case. An emphasis is given to the opinions voiced 
by the MSP practitioners interviewed, in terms of the drivers of MSP processes 
in the U.S. that influence the planning process and outcomes, how existing uses 
are considered, and key aspects to be considered in an analysis of alternatives. 

In the U.S., marine jurisdiction is shared between states (mostly out to three 
nm, with few exceptions) and the federal government (from three to 200 nm 
off shore). For many years, the federal government has been engaged in map-
ping federal waters, and in the early 2000s it became involved in promoting 

economic capacity to pay a deposit for environmental damage associated, e.g., to an acci-
dent such as the Deepwater Horizon?

62    Cf. L Drew, ‘The Promise and Perils of Seafloor Mining’ (2009) Oceanus Magazine, Woods 
Hole Oceanographic Institution (WHOI). Available at http://www.whoi.edu/oceanus/ 
feature/the-promise-and-perils-of-seafloor-mining; accessed 23 January 2015. It reports 
on the results of a conference on seabed mining convened by scientists at the Woods 
Hole Oceanographic Institution (WHOI), which included “a wide range of stakeholders 
from 20 countries”. With regard to the impacts of offshore oil drilling, the Deepwater 
Horizon oil spill in 2010 in the Gulf of Mexico is the most recent example. It is estimated 
to have released 4.9 million barrels of crude oil into the marine and coastal environment 
of the Gulf of Mexico and is thought to be one of the worst environmental disasters in the 
U.S., whose long-term impacts are still to be determined. IA Mendelssohn, GL Andersen, 
DM Baltz, RH Caffey, KR Carman, JW Fleeger, SB Joye, Q Lin, E Maltby, EB Overton and 
LP Rozas, ‘Oil Impacts on Coastal Wetlands: Implications for the Mississippi River Delta 
Ecosystem after the Deepwater Horizon Oil Spill’ (2012) 62(6) BioScience 562–574. The 
Ocean Conservancy has compiled a list of studies on the spill, which suggest that impacts 
are widespread across marine and coastal ecosystem components, including humans. 
Ocean Conservancy, ‘Four years after the BP Deepwater Horizon Oil Disaster Impacts and 
Studies’ (2014). Available at http://www.oceanconservancy.org/places/gulf-of-mexico/
pdf-4-years-after-bp.pdf; accessed 23 January 2015.
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and developing sound MSP as a policy for wise sea use and conflict reduc-
tion. Because 35 American coastal states manage their jurisdictional waters  
(to 3 nm), it is up to each one to develop its own MSP process and final plan.

 Drivers of Marine Spatial Planning Processes
Research participants from Massachusetts, Rhode Island, Oregon, California, 
and Washington identified two main drivers for the beginning of formal MSP 
processes in the U.S.: a growing focus on the development of offshore wind 
technologies and marine renewable energies, and the Obama Administration’s 
National Ocean Policy.63 

Marine Renewable Energy (MRE): MRE projects include offshore equip-
ment arrays for harvesting kinetic energy from wave, wind, tidal, and current 
sources. Prospects for, and concern with, the development of MRE projects 
were the main drivers identified by all but one of the research participants for 
the onset of MSP efforts in the U.S., a notion confirmed in the plan documents 
and related literature.64 

In the early 2000s, various MRE companies filed applications for exploratory 
permits in the territorial seas (to 3 nm) and federal waters off Massachusetts 
and Rhode Island, Oregon, California, and Washington. The East Coast develop-
ment proposals concerned offshore wind energy, and several applications for 
wave and tidal energy projects were filed for West Coast waters.65 Participants 
also referred to the prospect of job creation generated by MRE projects as 

63    White House, 2010. Executive Order 13547—Stewardship of the Ocean, Our Coasts, and 
the Great Lakes. Available at http://www.whitehouse.gov/the-press-office/executive-
order-stewardship-ocean-our-coasts-and-great-lakes; accessed 13 April 2013. 

64    RICRMC, ‘Rhode Island Ocean Special Area Management Plan—vol. 1’ (RICRMC, 
Providence, RI, 2010) Available at http://www.crmc.ri.gov/samp_ocean.html; accessed 
on 24 April 2013; J McCann and S Schumann with G Fugate, S Kennedy, and C Young, 
The Rhode Island Ocean Special Area Management Plan: Managing Ocean Resources 
through Coastal and Marine Spatial Planning (URI Coastal Resources Center/RI 
Sea Grant College Program, Narragansett, RI, 2013); Oregon Territorial Sea plan— 
Part 5. Available at: http://www.oregon.gov/LCD/docs/rulemaking/tspac/Part_5_FINAL_ 
10082013.pdf; accessed 9 February 2015; Massachusetts Ocean Management Plan. Vol. 1. 
Available at http://www.mass.gov/eea/ocean-coastal-management/mass-ocean-plan/
final-massachusetts-ocean-management-plan.html; accessed 18 April 2013; C Pomeroy, 
M Hall-Arber and F Conway, ‘Power and perspective: Fisheries and the ocean com-
mons beset by demands of development’ (2014) Marine Policy (in press); http://dx.doi 
.org/10.1016/j.marpol.2014.11.016. 

65    HV Campbell, ‘Emerging from the Deep: Pacific Coast Wave Energy’ (2009) 24(1) Journal 
of Environmental Law and Litigation 7–33; O Husing, The Origins of Coastal Marine Spatial 
Planning (CMSP) in Oregon (Oregon Coastal Zone Management Association, 2011).
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another factor that influenced state governments to promote such projects. 
The majority of practitioners from the West Coast mentioned the sense of  
“a gold rush” on the ocean, also referred to in the literature,66 stemming from 
the number of permits applied for by MRE companies before any jurisdictional 
and permitting procedures for MSP were in place.67 One state agency repre-
sentative summarized it as “it was the ‘wild West’ all over again” and one local 
government representative noted: “At this time the only thing protecting the 
Ocean, is the Ocean herself”.

National Ocean Policy (NOP): The NOP, particularly the Interagency Ocean 
Policy Task Force Final Recommendations68 and Implementation Plan69 and 
the Guide for Regional Marine Planning,70 were the second most-mentioned 
drivers for MSP initiatives in the U.S. states considered. The NOP identifies 
coastal and marine spatial planning (CMSP) as one of nine national priori-
ties. According to research participants, this “tide of evolving thinking in the 
U.S.” and the notion that “people felt threatened because they didn’t want to 
be managed from Washington D.C.”, led state governments and agencies to try 
to figure out what the implications of the NOP would be for their state and to 
start their MSP efforts, in an attempt to set a precedent for what the federal 
government could or could not do at state level.71 

66    For Conway and co-authors, the ocean has “in many ways, become valuable ‘real estate’”, 
and “fights over space resemble those of land-grant claims and the gold rush”. F Conway, 
J Stevenson, D Hunter, M Stefanovich, H Campbell, Z Covell and Y Yin, ‘Ocean Space, 
Ocean Place: the human dimensions of wave energy in Oregon’ (2010) 23(2) Oceanography 
82–91, at p. 82; cf. also Husing (n 65) at p. 5; Concerns about emerging marine industries 
such as deep-sea mining yielding “an underwater gold rush” have also been voiced in the 
press. See M Miner, ‘Will deep-sea mining yield an underwater gold rush?’ (2013) National 
Geographic News. Available at: http://news.nationalgeographic.com/news/2013/13/130201-
underwater-mining-gold-precious-metals-oceans-environment/; accessed 23 January 2015.

67    Campbell (n 65). 
68    The White House Council on Environmental Quality (CEQ), Final Recommendations 

of the Interagency Ocean Policy Task Force, 19 July 2010. Available at: http://www.white 
house.gov/files/documents/OPTF_FinalRecs.pdf; accessed 4 February 2015. 

69    National Ocean Council, 2013. National Ocean Policy Implementation Plan. Available at: 
http://www.whitehouse.gov/sites/default/files/national_ocean_policy_implementation_
plan.pdf; accessed 4 February 2015.

70     National Ocean Council, 2013, Marine Planning Handbook. Available at: http:// 
www.whitehouse.gov//sites/default/files/final_marine_planning_handbook.pdf; 
accessed 4 Feb ruary 2015. 

71    These comments’ characterization of the division of duties and responsibilities between 
federal and state management and law is inaccurate, and capture the misunderstandings, 
fear, and high emotions of the time. Federal law requires the federal agency in charge to 
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 Protection of Existing Uses
In the U.S., the protection of existing uses is a priority stated in MSP instru-
ments. The Massachusetts Ocean Management Plan goals contemplate sup-
porting “wise use of marine resources, including renewable energy, sustainable 
uses, and infrastructure,” which includes the minimization of “conflicts with/
impacts to existing uses and resources” and, specifically, the development of 
measures “for reconciling use conflicts with fisheries”.72 

Rhode Island’s Ocean Special Area Management Plan (RI SAMP) lists the 
promotion and enhancement of existing uses as one of its four goals, second 
only to fostering “a properly functioning ecosystem that is both ecologically 
sound and economically beneficial”.73 

Oregon’s enforceable Territorial Sea Plan (TSP), requires renewable energy 
facilities by law to “minimize the potential adverse impacts to existing resource 
users and coastal communities”.74 This reflects the requirements of the state’s 
overarching ocean management goal, established in 1973, which places the 
highest priority on the vitality of the marine ecosystem and includes protec-
tion of existing “beneficial uses of ocean resources—navigation, food produc-
tion, recreation, aesthetic enjoyment, and uses of the seafloor—provided that 
such activities do not adversely affect the [living marine] resources”.75 As one 
state agency representative explained, “existing beneficial uses are economic 
drivers”. 

At the federal level, the implementation plan of the NOP states that pro-
posed actions are meant to “help maintain existing jobs and promote job 
growth” and “supporting existing and new marine industries, maintain and 
enhance the vitality of coastal communities and regions, and preserve the 
marine ecosystems that support our quality of life”.76

However, despite written intentions, concerns were voiced during the inter-
views that there is a greater focus on job creation than on preserving existing 
jobs that sustain local and regional economies, which may endanger the liveli-
hoods of coastal communities. One consideration shared by one West Coast 
participant summarizes this concern: “(agencies) are used to regulating jobs 
and putting conditions on existing uses, but they’re not used to protecting  

defer to, and follow, a coastal state’s comprehensive plan (for example, Oregon’s legally 
enforceable land use planning, TSP, and Coastal Management Plan.) 

72    Massachusetts Ocean Management Plan (n 64) at chapter 1, p. 4.
73    RICRMC, 2010 (n 65) at chapter 1, p. 6.
74    OR. REV. STAT. § 196.471 (2008).
75    OR. ADMIN. R. 660-015-0010 (2009).
76    National Ocean Council, 2013 (n 70) at pp. 6 and 7. 
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jobs”. Many participants expressed concern about fisheries, believed to be 
particularly sensitive to the encroachment of new activities, especially those 
requiring the installation of permanent structures. One state agency represen-
tative recalled: “the fishing industry has been here from the beginning, then 
shipping came and took its toll, then recreation, and building ports, and now 
marine energies . . . it’s what we call death by a thousand cuts!” 

Non-consumptive recreational ocean users (surfers, boaters, and wildlife 
viewers) are another ocean stakeholder that can be affected by incoming uses. 
Eardley and Conway77 studied this community in Oregon, and highlighted 
its importance in sustaining local economies. Their study showed that these 
generally overlooked existing uses may be directly affected by new activities, 
either by altered physical conditions, restricted access or depreciated sea-
scapes, which may result in the relocation of existing uses, hindering the local 
economies (existing jobs) they help sustain. 

 Need for Full Cost-Benefit Analysis of Alternatives 
Although recognizing a pressing need to find alternative energy sources to oil 
and gas, concerns were consistently voiced about MRE projects, namely uncer-
tain markets, due to the estimated costs of these energies compared to existing 
energy sources, and uncertainty about the technological development of MRE, 
as the technology is generally perceived as “not being quite there yet” and as 
not being a viable alternative at this point to existing energy sources. 

There was a generalized concern that, despite these uncertainties, admin-
istrations and agencies tend to accept the promises made by promoters with-
out critical examination. One interviewee summarized this as being co-opted 
by false promises of economic interests and explained: “they (agencies) have 
been promised by promoters that this will be a great industry, it will produce 
all these jobs, and do all this wonderful stuff for the state, clean the air and 
everything, but they haven’t done a critical analysis to really determine if the 
claims that are being made are true and realistic”.

For these reasons, practitioners highlighted the importance of a full cost-
benefit analysis of MRE projects to ensure that individual/private interests 
and profit do not override public benefits and the public interest. According 
to research participants, this full cost-benefit analysis of alternatives should 
include a careful estimation of:

77    CS Eardley and FDL Conway, Oregon’s Non-Consumptive Recreational Ocean User 
Community: Understanding an Ocean Stakeholder (Oregon State University, Oregon Sea 
Grant—NOAA, 2011). 
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– Maintenance costs: The “staggering” cost of maintaining devices in sea 
water was repeatedly mentioned, especially by those related to the fishing 
industry. “There’s nothing harsher, maybe outside of outer space, when it 
comes to devices in the ocean” and “anything steel in the ocean needs to 
be maintained, you can’t just put it out there and say it’s gonna last for 20 
years”.78 Many questioned how and if such maintenance costs will add 
to the cost of the electricity produced and if they are being adequately 
considered in the financial viability analysis;
– Removal and restoration costs: Despite being required to ensure resto-
ration of pre-project conditions once projects are over, promoters are 
perceived as resisting the need to fully remove devices and do remedia-
tion. Various practitioners voiced this concern: “Once these things are 
in the water, I don’t care what they say, they’re not getting them back 
up”. Another participant explained: “They never get enough money to do 
the clean-up: it’s more expensive to pick up one of these devices in deep 
water than it is to put them in”. The general concern can be synthesized 
by the comment of another participant: “These companies, once they go 
bankrupt, they’re out of here, and you (the public) are left holding the 
damage”;
– Displacement costs/loss of jobs: The installation of permanent/fixed 
devices is seen as having the potential to displace existing uses and 
activities and to result in increased security issues and ultimately in 
loss of jobs, affecting well-established and economically productive sec-
tors. One state official remarked that “(government) doesn’t necessarily 
understand that there’s a lot of existing users, who are preserving jobs 
and economies by their use of a certain space, and with the decision to 
exploit that same space they may be hurting one economy while they’re 
trying to enliven another one”; 
– Distribution of revenues: This was referred to as a major concern, espe-
cially when public benefits are spread over a broader range of stake-
holders and are therefore more difficult to perceive or account for. 
Practitioners spoke to the importance of carrying out a full analysis of the 
distribution of revenues (value creation) from current and prospective 
uses. The most common example was that of fisheries and related pro-
cessing industries, estimated to yield millions of USD in revenues yearly. 
One research participant alluded to a common lack of attention being 

78    See also M Mueller and R Wallace, ‘Enabling Science and Technology for Marine 
Renewable Energy’ (2008) 36(4376) Energy Policy 4380–81.
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given to the synergies from activities related to fisheries as “the ocean 
produces tremendous amounts of food, but because it (the economic 
revenue) is spread out over so many people, it is overlooked. Food is just 
as important as electricity, but people don’t see it that way”.
– Aesthetic costs: participants were concerned that the installation of per-
manent devices in the water may lessen the aesthetic value of the ocean 
seascape and stressed that people on the coast do not want projects (and 
the structures that come with them) to depreciate the value of their sea-
scape: “we don’t want our views ruined by these things” and “for coastal 
people the ocean is their greatest asset”.79 This relates directly to the pro-
tection of existing uses referred above. 

 How Can This Experience Be Relevant to the Portuguese Case in 
the European Context? 

 Drivers of the Portuguese Marine Spatial Planning Process
The focus of Portugal’s new ocean use/occupation legal framework and the 
recently approved Portuguese NOS 2013–2020 restate EU priorities for the 
ocean, namely “Blue Growth”. In fact, the stated objective of the 2014 MSPM 
Law is “the promotion of economic exploitation (. . .) of marine resources and 
ecosystem services, (. . .) aiming at job creation”.80 

Concrete prospects for the exploitation of renewable energies, including 
wave and offshore wind parks (ongoing pilot projects),81 deep-water oil drill-
ing off of Portugal’s mainland coast (projected),82 seabed metal mining off the 

79    In the U.S., an unobstructed view is part of a coastal land owner’s bundle of property 
rights derived from English Common Law. Consequently, many states affirmatively grant 
riparian or littoral landowners the right to a view.

80    MSPM Law, Article 4(1); emphasis added. Cf. section on “Portugal’s Legal Framework for 
Marine Spatial Planning and Management”, above, for full text of the objectives. 

81    A full-scale prototype of a wind float was deployed off the coast of Aguçadoura, north-
ern Portugal, in October 2011. Available at: http://www.principlepowerinc.com/products/
windfloat.html; accessed 8 April 2015. 

82    For a map of oil exploration concessions off the Portuguese coast, see Galp Energia web-
page, available at http://www.galpenergia.com/EN/agalpenergia/Os-nossos-negocios/
Presenca-no-mundo/Portugal/Paginas/Exploracao-desenvolvimento-Portugal.aspx; 
accessed 8 April 2015.
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Azores archipelago (projected),83 and offshore aquaculture,84 seem to be some 
of the economic drivers behind the Decree. 

This palpable prospect of economic gain resulting from ocean exploitation, 
especially in the framework of the current economic crisis, when seen in con-
junction with provisions put forward in the Decree, raises concerns about the 
possibility of a gold rush on the Portuguese maritime space. One example is 
the exemption from payment of the private use fee of the NMS (TUEM) for 
the exploration and exploitation of geological and energy resources.85 Another 
example is the possibility of existing Marine Protected Areas (MPAs) created 
by the regional governments being excluded from the new MSP plans, if the 
national government determines that there is a need to safeguard national 
interests. Although the meaning of “national interest” is not clarified in the 
Decree,86 the expectation of net annual revenues in the order of €60 billion 
(109) from seabed mining on the seamounts around the Azores archipelago,87 
where several MPAs are established,88 may be interpreted as such.89 

83    Interest from Nautilus Minerals, a Canadian company, in mining for polymetallic nod-
ules in areas bordering hydrothermal vent fields. MC Ribeiro, ‘Case Study from Portugal: 
emerging deep sea mining interests vs. hydrothermal vents’. Oral presentation given at 
the Workshop on Limits to Blue Growth in the Deep Sea, organized by WWF and ISRIM 
during the European Maritime Day, in Bremen, 19 May 2014. Available at: https://www 
.youtube.com/watch?v=IU5epKf9wiA; accessed 8 April 2015. 

84    This is a major focus of the Decree-Law 38/2015 (n 9).
85    Given the stated purpose of the TUEM, which includes anticipating the environmental 

costs of activities liable to cause significant impact, and the environmental risks posed 
by sea-bed mining and offshore oil drilling, such an exemption is a troubling sign of pri-
vate interests prevailing over the public interest, given their potential for environmental 
degradation.

86    Seminar report (n 19). In the U.S., for example, the definition is very narrow, and includes 
national security.

87    APEDA, ‘Canadianos com luz verde para explorar mina no fundo do mar dos Açores.’ 
2012. Available at: http://www.pescazores.com/noticias/regionais/canadianos-com-luz-
verde-para-explorar-mina-no-fundo-do-mar-dos-acores/; accessed 21 January 2015. 

88    OSPAR Commission, 2012 Status Report on the OSPAR Network of Marine Protected 
Areas (2013). Online at: http://www.ospar.org/documents/dbase/publications/p00618/
p00618_2012_mpa_status%20report.pdf; accessed 21 January 2015. Also see MC Ribeiro, 
‘The ‘Rainbow’: The First National Marine Protected Area Proposed under the High 
Seas’ (2010) 25 International Journal of Marine and Coastal Law 183–207; idem, “Marine 
Protected Areas: the case of the extended continental shelf”, in MC Ribeiro (ed), 30 Years 
after the Signature of the United Nations Convention on the Law of the Sea: the Protection 
of the Environment and the Future of the Law of the Sea (Coimbra Editora, Coimbra, 2014) 
179–207.

89    The European Commission is currently supporting a project entitled “Blue Atlantis—
Innovative Mining of Marine Mineral Resources—a European Pilot Mining Test in 
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The record of pilot projects for MRE in Portugal is already marked by the fail-
ure of a wave park, 3 nm offshore of northern Portugal, which was presented 
as a pioneer project worldwide when it was launched in 2008.90 Three Pelamis 
machines were removed from the ocean after only four months in place. 
Technical problems caused by the harsh oceanic environment were the rea-
son presented for the failure of the project. The Portuguese public electricity 
company purchased the 77% equity held by the private company to try to save 
the project.91 Despite that intervention, the private company later abandoned 
the project, which was never resumed. As of April 2012, the machines were 
“abandoned” in a nearby port.92 This experience in the Portuguese scenario is 
strikingly similar with experiences in the U.S., and raises identical concerns in 
terms of the promotion of new activities at all costs, vs. a due consideration 
and protection of existing uses and a careful and comprehensive evaluation of 
alternatives, as discussed below.

 Protection of Existing Uses
The definition of existing uses/activities provided in the Decree93 leaves out 
any activities which are not being developed under a private use title of the 

the Atlantic on Tools, Facilities, Operations and Concepts,” which intends to “establish 
the world’s only deep-sea mining test facility (. . .) in the seafloor around the Azores 
Archipelago” including “four known fields of hydrothermally active vent fields”. One of 
the 45 partners in this consortium is the Canadian company Nautilus Minerals, which 
“currently has several such prospecting licenses applications in the Portuguese EEZ sur-
rounding the Azores Islands”. EIP on Raw Materials: Innovative Mining of Marine Mineral 
Resources—A European Pilot Mining Test in the Atlantic on Tools, Facilities, Operations 
and Concepts. Available at: https://ec.europa.eu/eip/raw-materials/en/content/innova-
tive-mining-marine-mineral-resources-%E2%80%93-european-pilot-mining-test-atlan-
tic-tools; accessed 22 January 2015. 

90    R Garcia, ‘Portugal vai ser pioneiro a nível mundial no aproveitamento da energia 
das ondas’, Público, 23 September, 2008. Available at http://www.publico.pt/ciencia/ 
noticia/portugal-vai-ser-pioneiro-a-nivel-mundial-no-aproveitamento-da-energia-das-
ondas-1343696; accessed 7 January 2015; See also ‘Pelamis, World’s First Commercial 
Waver Energy Project, Aguçadoura, Portugal. Available at http://www.power-technology 
.com/projects/pelamis/; accessed 8 April 2015. 

91    L Pham, ‘Waves start to make ripples in renewable energy world’ The New York Times, 
20 October 2009. Available at http://www.nytimes.com/2009/10/21/business/global/21iht-
renwave.html?pagewanted=all&_r=0; accessed 8 April 2015. 

92    ‘Ondas de milhões abandonadas’, Correio da Manhã, 26 April 2012. Available at: http://
www.cmjornal.xl.pt/nacional/economia/detalhe/ondas-de-milhoes-abandonadas.html; 
accessed 7 January 2015.

93    Decree-Law 38/2015, Article 9(3).
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NMS. Such a definition excludes an estimated 99% of the fishing activity in 
Portugal,94 an important component of the maritime sector.95 It also excludes 
all other existing uses which do not require a private use title. Such an option 
disregards guidance from the EU MSP Directive on the due consideration that 
should be given to ongoing uses and activities, including fishing areas.96 It 
also disregards the POEM, now considered as the reference situation, which 
included fishing areas.97 

As to existing jobs and activities, it is unclear how they will be preserved, if 
at all. The U.S. experience suggests that a focus on job creation,98 rather than 
on maintaining jobs keeping local and regional economies going, may endan-
ger the livelihoods of coastal communities, and promote conflict instead of 
advantageous coexistence of uses.

The U.S. experience also shows that existing uses are not limited to fisher-
ies and their related activities. They include non-consumptive uses which can 
be directly linked to various facets of the tourism sector, a huge driver of the 
Portuguese economy. In 2013, the direct influence of travel and tourism alone 
represented 5.8% of the Portuguese GDP, in comparison to 3.3% of total GDP in 
the EU, and approximately 2.9% of global GDP.99 The ocean is crucial to most 
if not all ten strategic tourism products recognized by the national tourism 
agency for Portugal, as a premier coastal nation.100 These tourism products, 
which include sea and sun, nature and nautical tourism (e.g., surfing, boating, 
cruises), eco-resorts, health and well-being, cultural and landscape touring, 
etc.,101 rely, to a great extent, on the value of the landscapes (seascapes) and of 
other ecosystem services.

94    Seminar Report (n 19) at p. 14.
95    Calado and Bentz (n 57).
96    MSP Directive, Article 8.
97    POEM—Plano de Ordenamento do Espaço Marítimo. 2011. Available at http://www 

.dgpm.mam.gov.pt/Pages/POEM_PlanoDeOrdenamentoDoEspacoMarinho.aspx; 
accessed 23 Jan uary 2015.

98    Eventually based on technologies which are yet to be fully developed, as the pilot project 
for wave energy off the Portuguese coast demonstrated.

99    World Travel & Tourism Council, Economic Impact Analysis (2014). Available at: http://
www.wttc.org/focus/research-for-action/economic-impact-analysis/; accessed 8 January 
2015.

100    F Andrade, H Cabral, and M Borges, ‘Ambientes costeiros’, in HM Pereira, T Domingos,  
L Vicente, and V Proença (eds), Ecossistemas e bem-estar humano: Avaliação para Portugal 
do Millenium Ecosystem Assessment (Escolar Editora, Lisbon, 2009) 413–435.

101    Plano Nacional Estratégico do Turismo—Proposta para revisão no horizonte 2015—
versão 2.0 (National Strategic Plan for Tourism—Revision proposal for 2015 horizon—
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 Full Cost-Benefit Analysis of Alternatives
Spatial planning of public assets, such as the ocean, involves political choices 
targeting the best overall welfare for society. Because space and resources are 
limited, increased use or protection of any one resource or ecosystem service 
(natural capital) implies a decreased use of another, with implications for the 
corresponding users. A trade-off analysis is important in any comprehensive, 
full cost-benefit analysis (CBA) of alternatives. Such a comparison is often 
not obvious. Whereas some of the alternatives (and their associated benefits 
and costs) have a clear and well-established financial/market value, others do 
not. For natural capital with non-market value it is important to try to quan-
tify benefits for society (for example, see Stanford University’s InVEST—inte-
grated valuation of ecosystem services and tradeoffs—a tool developed by 
the Natural Capital project).102 Perhaps more importantly, it is necessary to 
account for the costs that different alternatives impose on different users when 
the natural capital is disrupted—i.e., the burden on society, including future 
generations. The U.S. experience shows that comprehensive CBA should con-
sider a full economic evaluation of proposed projects, including maintenance, 
removal and restoration costs. Such estimates should be independently veri-
fied, and include an assessment of displacement costs of existing uses (due to 
the installation of fixed structures), of the risk of regional job loss, and of the 
distribution of revenues (not only private vs. public benefit).

Failure to adequately consider the intrinsic value of the ocean in an analy-
sis of alternatives in the framework of strategic MSP imposes serious conse-
quences for its sustainability. An effective CBA should include an analysis of 
affected natural capital. One example, among the plethora of ecosystem ser-
vices currently recognized,103 is the scenic value of an undisturbed seascape—
the visual beauty of the unencumbered ocean. Such an asset, highly valued 
both by people at sea and on the coast,104 may or may not have a market value 

vs. 2.0). Ministério da Economia, da Inovação e do Desenvolvimento. 2011. Lisbon. 
Available at http://www.turismodeportugal.pt/Portugu%C3%AAs/turismodeportugal/
Documents/PENT_Revis%C3%A3o.pdf; accessed 8 January 2015.

102    InVEST, Integrated Valuation of Ecosystem Services and Tradeoffs, 2015. Available for free 
download from the Natural Capital Project. Available at http://www.naturalcapitalpro-
ject.org; accessed on 7 February 2015.

103    E.g., C Liquete, C Piroddi, EG Drakou, L Gurney S Katsanevakis, A Charef and B Egoh, 
‘Current Status and Future Prospects for the Assessment of Marine and Coastal Ecosystem 
Services: A Systematic Review’ (2013) 8(7) PLoS ONE e67737.

104    As an example, the protection of viewsheds is explicitly included in Oregon’s MSP, in 
the form of “Visual Resource Protection Standards” Oregon Territorial Sea Plan Part Five  
(n 64).
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attached to it (e.g., beach-front property is worth considerably more than 
property with no sea view). Even when it does not have a market value, the dis-
ruption of the seascape (e.g., by the presence of a structure at sea clearly visible 
from land), considerably lowers its value (e.g., recreational users will choose 
other destinations for their activities). Even if these aspects are starting to be 
studied in Portugal,105 they are usually not included in a full CBA of alterna-
tives, and users (and society at large) only realize their true value once it is lost.

Although private financial profit may be easier to quantify than public (soci-
etal) gain, a full CBA of alternatives must be carried out in planning, allow-
ing decision-makers, if not to quantify, at least to compare and understand 
the public ocean values and benefits at play. Evaluating the cost of damage to 
public values (in the short and long term) posed by each development alterna-
tive will allow decision makers to promote transparency and fairness in MSP 
processes, attributes owed by the governing to the governed. A growing set of 
economic tools is becoming available to aid in such trade-off analyses.106 As a 
promising sign, the NOS 2013–2020 includes one project where ecosystem ser-
vices are integrated into public policies for the ocean, based on and related to 
the TEEB (The Economics of Ecosystems and Biodiversity) approach.107 

Such an analysis must be conscientiously carried out through the SEA of 
the Portuguese marine spatial plans.108 SEA includes mandatory, detailed stra-
tegic and prospective planning, which is at the core of MSP theory and best 
practices.109 Despite the extremely short time frame allotted in the Decree for 
the development of the situation plan (six months from its publication), it is 
important that the SEA of the situation plan is more than the re-publication of 

105    E.g., SF Silva and JC Ferreira, ‘The social and economic value of waves: an analysis of Costa 
da Caparica, Portugal’ (2014) 102A Ocean & Coastal Management 58–64.

106    E.g., PA Champ, KJ Boyle and TC Brown (eds), A Primer on Non-Market Valuation: The 
Economics of Non-Market Goods and Resources (Kluwer Academic Publishers, Dordrecht, 
2003); The Economics of Ecosystems and Biodiversity (TEEB), Y Beaudoin and L 
Pendleton (eds), Why Value the Oceans—A discussion paper, 2012. Available at: http://
www.teebweb.org/media/2013/10/2013-Why-Value-the-Oceans-Discussion-Paper.pdf; 
accessed 9 February 2015.

107    See P Sukhdev, H Wittmer, and D Miller, ‘The Economics of Ecosystems and Biodiversity 
(TEEB): Challenges and Responses’, in D Helm and C Hepburn (eds), Nature in the Balance: 
The Economics of Biodiversity (Oxford University Press, Oxford, 2014). Available at http://
www.teebweb.org/; accessed 9 February 2015.

108    Both the situation plan and the allocation plans, as defined, meet the requirements of an 
SEA: they are directly related to the promotion of sustainable development and likely to 
have significant environmental effects.

109    Ehler and Douvere, 2009 (n 6) at p. 18.



26 Ferreira et al.

The International Journal of Marine and Coastal Law 30 (2015) 1–27

POEM’s SEA, a study which is now four years old and was conducted in a differ-
ent socio-economic and legal context. 

 A Gold Rush on the Portuguese Maritime Space or Pandora’s Box?

Portugal is currently faced with a tremendous challenge: planning, managing, 
and enforcement of a huge maritime area to promote sustainable marine use 
and protection. European Union law requires Portugal to attain and maintain 
GES of its marine waters by 2020; the NOS 2013–2020, the MSPM Law and the 
Decree all incorporate the obligation. However, environmental concerns are 
always presented as subsidiary to economic growth.110 It is interesting that this 
seems to be the opposite approach to the one stated in the U.S. NOP, which pri-
oritizes “the protection, maintenance, and restoration of the health of ocean 
(and) coastal (. . .), ecosystems and resources” before the enhancement of “the 
sustainability of ocean and coastal economies”.111 While there is no assurance 
that the latter approach will be closer to delivering sustainable ocean manage-
ment than the former,112 a focus on exploitation raises concerns that the ocean 
is being perceived as a last frontier to be exploited, with a potential conse-
quence being the (irreversible) environmental damage that such exploitation 
may bring about. 

Norse113 eloquently discussed and theorized about the concept of frontier as 
applied to the ocean,114 and proposed that “one reason that countless indica-
tors of marine ‘health’ are declining is the still-widespread belief that the sea 
is an inexhaustible cornucopia”.115 This view is still promoted by many marine 
industries116 and is reflected in the words of the Portuguese minister of the 

110    Frazão Santos et al., 2014 (n 57) at p. 51.
111    White House (n 63) at p. 1.
112    Frazão Santos et al., 2014 (n 10) at p. 64.
113    EA Norse, ‘Ending the Range Wars on the Last Frontier: Zoning the Sea’, in EA Norse 

and LB Crowder (eds), Marine Conservation Biology: The Science of Maintaining the Sea’s 
Biodiversity, Ch. 25, (Island Press, Washington, DC, 2007) 422–444.

114    However, the ocean is no longer the last frontier, as it is already “colonized”—a “peopled 
seascape”. JM Shakeroff, EL Hazen and LB Crowder, ‘Oceans as Peopled Seascapes’, in  
K McLeod and H Leslie (eds), Ecosystem-Based Management for the Oceans (Island Press, 
Washington, DC, 2009) 33–54. 

115    Norse (n 113) at p. 423.
116    As an example, at a Sea Forum in Porto (Portugal), one promoter of seabed mining con-

cluded his presentation stating that “the next ‘pot of gold’ at the end of the rainbow may 
be on the sea floor”. This may be seen as a direct allusion to the Rainbow hydrothermal 
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sea, who, at a 2013 conference, referred to the “Portuguese sea” as a “treasure 
chest”. Such a notion of the potential unlocking of vast resources in Portugal’s 
ocean waters and underlying seabed, in the wider context of the worldwide 
economic crisis, so severely felt in Portugal, may bring about a gold rush on the 
Portuguese maritime space. 

Contrary to the stated objective of the Portuguese MSPM law, the Decree 
arguably has the potential to promote (rather than prevent) conflict in the plan-
ning and management of the Portuguese national maritime space, through a 
“race to the bottom”. Unbridled access to the ocean commons treasure chest 
could result in a disastrous outcome more akin to opening Pandora’s Box than 
to a universal boon. 

A clear understanding of MSP drivers, an adequate consideration and pro-
tection of existing ocean and coastal uses, and a comprehensive strategic 
evaluation of development alternatives, are crucial to prevent conflicts in the 
Portuguese maritime space and to ensure its sustainable planning and use. 
Given its unique geostrategic position and size, the Portuguese approach to 
this and other challenges (land-sea interaction, EIA for novel activities, trans-
parency, participation, etc.) in its MSP legal framework “might even make 
history”.117 Implementation will tell whether it becomes an example to follow 
or an approach to avoid. 

vent field, nominated by Portugal as an MPA in 2006. S Scott, Seafloor Metal Mining: The 
Dawning of a New Industry (Sea Forum, Porto, Portugal, 2011). Available at http://oceano21.
inegi.up.pt/userfiles/file/F%C3%B3rum%20do%20Mar/Confer%C3%AAncia%20
Comunica%C3%A7%C3%B5es/Steven%20Scott-%20Seafloor%20metal%20mining.pdf; 
accessed 22 January 2015. 

117    Campbell (n 65) at p. 33. 


