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Abstract 

A much debated passage in the Metaphysics of Morals often leads commentators to believe that 

it is not possible to act from juridical duty. On the one hand, Kant says that all lawgiving 

includes an incentive ‘which connects a ground to determining choice to this action 

subjectively with the representation of the law’ (MM: 218). On the other hand, he claims that 

juridical lawgiving ‘does not include the incentive of duty in the law’ (MM: 219). The first 

claim seems to entail that agents can perform a juridical duty for the sake of that duty; the 

second seems to entail that agents cannot perform a juridical duty for the sake of that duty. This 

paper shows that it is possible to reconcile both passages and to claim that one can act from 

juridical duty in Kant’s terms. First, it gives an account of what can be called the paradox of 

juridical duties. Second, it discusses briefly how responses to the paradox remain somewhat 

unsatisfactory. Finally, it clarifies how agents can act with no other incentive but the actual 

juridical duty without endangering the Kantian morality-law divide. 
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I. Introduction 

The concept of duty plays a pivotal role in Kant’s philosophy of law as displayed in his 

Metaphysics of Morals. The division between a doctrine of right and a doctrine of 

virtue, from a purely deontological perspective, justifies at the outset, among the series 

of sharp conceptual distinctions that Kant draws throughout the Metaphysics of Morals, 

also a distinction between juridical and ethical duties. The distinction between both 

kinds of duties follows from the incentives prompting duty-bearers to the actions 

prescribed (MM 6, p. 218) and from the fact that to some of those duties there 

corresponds a right or authorization to coerce the duty-bearer (MM 6, p. 383). With 

regard to incentives, ethical duties are the result of inner legislation insofar as agents are 

prompted to act in accordance with duty with no other incentive but the duty itself; 

whereas juridical duties are the result of external legislation insofar as agents are 

prompted to act in accordance with duty with any other kind of incentive whatsoever. In 

the first instance, agents may be said to act from duty; in the second instance, they 

merely act according to duty. 

 In the light of such a frame of reference, some commentators have argued that 

Kant does not seem to admit the possibility that one may be prompted to act from 

juridical duty alone. If one acts from duty, one acts in accordance with an ethical duty 

before one acts in accordance with a juridical duty. But in such cases, one still acts from 

an ethical duty and in accordance with a juridical duty, just not from a juridical duty per 

se. 

My aim in discussing these divisions is to show that, contrary to first 

impressions, it still makes sense to claim that one can act from juridical duty in Kant’s 

terms. My remarks are divided as follows. First, I give an account of what can be called 
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the paradox of juridical duties. Second, I discuss briefly how responses to the paradox 

remain somewhat unsatisfactory. Finally, I clarify how agents can act with no other 

incentive but the actual juridical duty without endangering the Kantian morality-law 

divide. 

 

II. The Paradox of Juridical Duties 

Kant’s point of departure in the introduction to the Metaphysics of Morals (prior to the 

distinction between the Rechtslehre and the Tugendlehre) consists of a primary 

conceptual distinction with regard to all lawgiving. 

In all lawgiving [Gesetzgebung] (whether it prescribes internal or external actions, and 

whether it prescribes them a priori by reason alone or by the choice of another) there 

are two elements: first, a law [Gesetz], which represents an action that is to be done as 

objectively necessary, that is, which makes the action a duty; and second, an incentive 

[Triebfeder], which connects a ground for determining choice to this action subjectively 

with the representation of the law. Hence the second element is this: that the law makes 

duty the incentive. (MM 6, p. 218) 

This passage suggests that any kind of lawgiving, including internal and external 

lawgiving, involves necessarily a link between an objective representation of a possible 

action X (a precept, for which Kant usually employs the term Vorschrift when 

considered in isolation from incentives) and a condition of a subject with regard to the 

X represented in the precept. Several details can be inferred from this link. Firstly, all 

lawgiving requires addressees. Even juridical rules that govern other rules, such as 

power-conferring rules, are laws only to the extent that they are addressed to a person. 

Secondly, lawgiving requires an epistemological condition of the addressee with the 

actual action whose contents mirror the action X represented in the precept. There has to 

be a similarity between the contents of the precept and at least one element of what 
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Bernard Williams called the agent’s subjective motivational set (Williams 1979). 

Thirdly, the mere coincidence between the factual circumstances regulated by the 

precept and the behaviour of the persons to whom the precept applies is insufficient for 

the existence of legislation that contains actual duties. As Kant says, ‘obligation 

involves not merely practical necessity (such as a law in general asserts), but also 

necessitation [Nötigung]’ (MM 6, p. 223); and practical necessitation is ‘determination 

to actions however reluctantly they may be done’ (CPrR 5, p. 80). In order for the 

subjective condition to become an actual element of lawgiving rather than a contingent 

element outside it (even if it relates to it simply by mirroring it), a link of necessitation 

must obtain between the subject and the objective representation of X in such a way that 

the representation of X can be a sufficient reason for justifying, explaining or altering 

the subject’s original epistemological condition with regard to her actions. 

In the same paragraph, however, Kant adds a further conceptual distinction.  

All lawgiving can therefore be distinguished with respect to the incentive (even if it 

agrees with another kind with respect to the action that it makes a duty, e.g., these 

actions might in all cases be external). That lawgiving which makes an action a duty 

and also makes this duty the incentive is ethical [ethisch]. But that lawgiving which 

does not include the incentive of duty in the law and so admits an incentive other than 

the idea of duty itself is juridical [jurisdisch]. … Duties in accordance with rightful 

lawgiving [rechtlichen Gesetzgebung] can be only external duties, since this lawgiving 

does not require that the idea of this duty, which is internal, itself be the determining 

ground of the agent’s choice; and since it still needs an incentive suited to the law, it can 

connect only external incentives with it. (MM 6, pp. 218-9) 

Lawgiving differs not with regard to the objective element of representation, the 

precept, but with regard to the subjective incentives attached to the representation. 

There is ethical lawgiving if there is an incentive to act that is a subjective interest in 

obeying the objective unconditional command of our pure practical reason. This 
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incentive is different from any natural (empirically conditioned) interest in the sense 

that it is a purely moral interest in obeying the law of objectively correct behaviour 

(Dietrichson 1962, pp. 278-9). Any other kind of incentive is qualified by Kant as 

‘pathological’ (MM 6, p. 219) and its existence determines juridical lawgiving.  

 The two conceptual distinctions, when together, reveal a well-distinguished 

problem. On the one hand, Kant says that all lawgiving includes an incentive ‘which 

connects a ground to determining choice to this action subjectively with the 

representation of the law’ (MM 6, p. 218). On the other hand, he claims that juridical 

lawgiving ‘does not include the incentive of duty in the law’ (MM 6, p. 219). The first 

claim entails that agents can perform a juridical duty for the sake of that duty; the 

second entails that agents cannot perform a juridical duty for the sake of that duty.
1
 

Given that these two claims are separated only by a matter of lines in the original text, 

they should be able to reconcile. But how? 

 In addition, Kant had already stated in the Critique of Practical Reason that 

acting from duty (aus Pflicht) is different from acting in conformity with duty 

(pflichmässig) (CPrR 5, p. 81). The first kind of action is grounded in morality, whereas 

the second kind is grounded in legality.
2
 And he reproduces this distinction again in the 

Metaphysics of Morals (MM 6, p. 219).
3
  

 

III. Difficulties in Overcoming the Paradox of Juridical Duties 

At a first glance, this series of distinctions seems to make it impossible to act from 

juridical duty alone, that is, in a way that pertains solely to the law for the sake of law 

alone. If one acts from duty, one acts in accordance with an ethical duty before one acts 

in accordance with a juridical duty. Insofar as juridical duties are indirect-ethical duties 
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(MM 6, p. 221)
4
, one can act from duty with regard to the law only when there is a duty 

of virtue to act on principles of law. But in such cases, one still acts from an ethical duty 

and in accordance with a juridical duty, not from a juridical duty per se. It is possible to 

act from moral duty; it is possible to act lawfully from duty; but not from juridical duty 

per se. This argument seems consonant with some of Kant’s statements on the nature of 

right. 

The universal law of right [das allgemeine Rechtsgesetz], so act externally that the free 

use of your choice can coexist with the freedom of everyone in accordance with a 

universal law, is indeed a law that lays an obligation on me, but it does not at all expect, 

far less demand, that I myself should limit my freedom to those conditions just for the 

sake of this obligation; instead, reason says only that freedom is limited to those 

conditions in conformity with the idea of it and that it may also be actively limited by 

others. (MM 6, p. 223) 

The ‘axiom of outer freedom’ (MM 6, p. 268), as Kant calls it, maintains only that 

conformity with duty is all that matters from the viewpoint of right. In a simplistic 

reading, this could mean that the juridical duty boils down to legality as a sufficient 

application of the universal principle of right, that is, the existence of a juridical duty 

turns solely on some measure of coincidence between the factual circumstances which 

the duty regulates and the actions of individuals to whom the duty applies. In this sense, 

there would seem to be no relevant reason to maintain that juridical duties have a 

prescriptive character at all. 

However, this reading of Kant’s Metaphysics of Morals, which can be traced 

back, most forcefully, to Markus Willaschek (1997; 2000), seems highly unsatisfactory 

in the light of what Kant claims about the elements of lawgiving. The fact of a certain 

behaviour being consistent with a precept (because it mirrors the descriptive state of 

affairs which is the object of the precept, regardless of the incentive in play provided 
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that it is not the duty itself) does not entail that the precept is being followed. In order 

for lawgiving to occur, there must be a link of necessitation, a connection between the 

grounds for determining choice and the representation of the precept, a connection that 

occurs subjectively. In the case of juridical lawgiving, there must be some internal 

reason for the juridical action A whose existence is somehow explained by the fact that 

a certain juridical precept represents that action as X to that addressee. Juridical laws, as 

practical laws, need to have some sort of prescriptive character. 

 Kantian scholarship follows different strategies when responding to this 

problem. One of those strategies is to reject simply that there must be a complete and 

necessary equivalence between obeying a duty and acting from the same duty, that is, 

between obeying a law because that is what the law requires and obeying a law for its 

own sake (Edwards 2011, p. 181). Rather, it seems fairly possible to conceive of 

obedience to a juridical duty prompted by the duty in the light of its contents – for 

instance, when the juridical law instils fear of sanctions, thereby satisfying the duty’s 

minimum requirement of external compliance. One obeys a juridical law in the sense 

that this obedience is ‘what the law demands just insofar as it requires external 

compliance’ (Edwards 2011, p. 181). This line of criticism preserves the Kantian 

morality-law divide and reproduces common-sense reasoning but it still seems unable to 

overcome the problem in its entirety. On the one hand, it disregards Kant’s explicit 

claim that the second element of all lawgiving is that it ‘makes duty the incentive’ (MM 

6, p. 218), which is the same expression used by Kant to describe acting from duty in 

the Critique of Practical Reason. On the other hand, the fact that a juridical law requires 

nothing but external compliance is a characteristic of the objective precept, not of the 

juridical law as a whole. Since the precept only becomes a law once its addressee 
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‘makes of the precept the incentive’, one still has to regard the precept as an important 

incentive to obeying the law if one is to obey a juridical law at all. 

A second, more radical, strategy maintains that the universal principle of right is 

independent of the categorical imperative and that duties of right share no common 

ground with duties of virtue. This thesis easily leads to the conclusion that Kant’s 

philosophy of law is impossible to reconcile with his metaphysics of morals and that 

juridical laws possess features utterly incompatible with those attributed to moral laws 

(Pogge 1997; Wood 1997; Willaschek 2009; Flikschuh 2010). In the light of this, the 

apparently contradictory conceptual distinctions in MM 6, pp. 218-219, are 

irreconcilable. Yet another strategy overrules incentives as an element of subjective 

validity (with regard to which the independentist strategy is believed to have a point) 

and instead focuses on objective validity in order to maintain a relation of derivation 

between the universal principle of right and the categorical imperative. The friction 

between the two claims that make up the paradox of juridical duties is kept alive at the 

level of incentives alone, while it falls apart at the level of precepts (Baiasu 2016a; 

2016b).  

 These two strategies seem to imply that the first conceptual distinction must be 

dismissed with regard to juridical duties. With this purpose, they rely heavily on a 

reading of §E of the Metaphysics of Morals, in which Kant states that strict right (right 

not mixed with precepts of virtue) is solely connected to an authorization to use 

coercion; right, according to such strategies, must then be conceived of not as a realm of 

obligations but as a realm of authorizations to coerce. Nevertheless, there are ways in 

which talk of incentives in the Metaphysics of Morals is still relevant to ascertaining the 

very nature of juridical laws. I discuss such ways in the following section, which takes 

issue with these strategies. 
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A fourth, more moderate, strategy suggests, on the other hand, that there remains 

a broad sense in which juridical duties somehow derive from general (moral) lawgiving 

(Guyer 2002; Ripstein 2009, p. 358). Talk of incentives with regard to juridical duties 

would thus refer mostly to coercion, which would be the ultimate and determinate 

criterion for distinguishing between ethical and juridical duties. In fact, Kant states 

clearly that to juridical duties there corresponds a right or authorization to coerce the 

duty-bearer (MM 6, p. 237; MM 6, p. 383), something which does not occur with ethical 

duties. So, when Kant talks about incentives other than the duty with regard to juridical 

laws, he is referring simply to the fact that the law provides an external incentive (a 

specified punishment) as a motivational source for compliance (Murphy 1970; Ripstein 

2009; Byrd & Hruschka 2010).  

This strategy takes the conceptual distinction between objective and subjective 

elements of lawgiving very seriously, but only insofar as it can cohere with the 

fundamental difference of incentives between juridical and ethical duties. According to 

such a reading, the subjective connection between the grounds for determining the 

action and the precept representing the action is constitutive of an actual duty because 

the incentive for the action (e.g. fear of consequences) is not the precept itself but is 

prompted by a specific characteristic of the precept – more specifically, that it involves 

(the possibility of) coercion. In fact, Kant claims that ‘the incentive which juridical 

lawgiving connects with the duty [is]… external constraint’ (MM 6, p. 220); and he 

places a strong emphasis on juridical duties having a corresponding authorization to 

coerce duty-bearers (MM 6, p. 383). Coercion is therefore an important element when 

distinguishing morality from law.  

However, one should be careful about considering coercion the fundamental, 

much less the only, determinative element of the distinction. Kant maintains that 
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coercion is a defining element of right as such, but he does not seem to claim that it is a 

sufficient characteristic for ascertaining ‘juridicity’. A few details in his work are 

indicative of this. First, the universal principle of right, strictly speaking, makes no 

mention of coercion. It simply states that there are ways of ordering external relations 

by using precepts that regulate outer freedom. Second, even the notion of strict right 

employed by Kant in §E refers three times to obligations of right as based on individual 

consciousness of the obligations the law specifies. An obligation for Kant is the 

necessity of action under an imperative of reason, a concept which applies equally to 

both parts of the metaphysics of morals. This implies some further requirement for 

identifying ‘juridicity’ beyond the mere objective existence of authorization to coerce. 

There has to be an epistemological condition of the juridical subject vis-à-vis the realm 

of authorizations to coerce. And third, coercion in this context is what guarantees the 

protection of individual outer freedom, not what constitutes rights in the first place. 

Kant actually defines rights as the capacities to put others under an obligation (MM 6, p. 

237) – rights are defined in terms of juridical duties, not of coercion. 

If coercion is not the distinctive element of right, the distinction between ethical 

and juridical duties cannot be reduced to a difference between coercion and the duty 

itself as different incentives for actions done in accordance with some duty. Similarly, 

the reference to incentives in all lawgiving cannot simply be synonymous with ‘external 

constraint’. Discussion of further kinds of incentives in juridical duties is extant. 

A fifth strategy tries to overcome these difficulties by denying the ‘paradox of 

juridical duties’ on the grounds of there being two different senses of duty in play in the 

apparently contradictory passages of MM 6, pp. 218-219 (Laurence 2015, p. 222). In the 

first conceptual distinction, between the objective and the subjective elements of 

lawgiving, the nature of practical laws involves a broad sense of ‘must’. The reference 
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here is not only to what would be required to fulfil an obligation but also to what would 

be required to respond to the duty as a duty. If one wishes to describe how an agent 

responds to a juridical duty strictly as a law of reason, the agent may be said to make the 

duty her subjective ground of action. In the second conceptual distinction, however, 

between ethical and juridical duties, a narrower sense of ‘must’ involves any motivation 

besides the duty. The reference here is merely to the actions that would be required to 

fulfil the obligation which a juridical law lays on us. In this case, if one wishes to 

describe the actual content of the obligations that the precept lays on an agent, one need 

not represent the law as requiring that agents make it the subjective determining ground 

of their action. Both distinctions can apply to juridical duties, albeit in different 

semantic contexts.
5
 

 However, this fifth strategy is also not bereft of problems. Its narrow sense of 

‘must’ is irrespective of the actual nature of the motivating reason for fulfilling a 

juridical duty. But that is not the sense present in MM 6, p. 219, where Kant talks about 

juridical duties. He says explicitly that juridical duties depend on an incentive, provided 

that it is not the duty itself. One can only ascertain juridical duties when looking at the 

incentives in the broad sense of ‘must’ and acknowledging that there is no identity 

between the actual ‘must’ employed in the precept and the motivating reason for the 

action which falls under the purview of the precept. So, it seems that the broad sense of 

‘must’ continues to apply to both distinctions inherent in the paradox of juridical duties. 

In order to somehow overcome it, some alternative argumentative path must be 

explored. 

 

IV. Acting from Juridical Duty 
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This so-called ‘paradox of juridical duties’ seems to make it impossible to act from 

juridical duty. The available strategies for overcoming it are highly unsatisfactory – 

neither an exclusive focus on coercion as a determinative aspect of juridical incentive 

nor semantic tricks about the concepts of obligation and duty employed by Kant 

actually seem to solve the problem. But simply dismissing the distinction between 

objective and subjective elements of lawgiving will not do. The beginning of the 

deductive division of the Metaphysics of Morals applies literally to lawgiving 

prescribing ‘external actions’ and established ‘by the choice of another’. The link of 

necessitation is common to all lawgiving – including juridical duties. 

The answer to the puzzle lies in the connection between the subjective element 

of lawgiving as it pertains to external relations and Kant’s three-stage argument in 

favour of a full realization of the idea of right. This argument appears in several works 

(including OCS and PP) but its most significant expression is contained in §41 of the 

Rechtslehre, entitled ‘Transition from the state of nature to the juridical state’. A new 

distinction between normative states emerges then. 

The juridical state [der rechtliche Zustand] is the relationship among human beings 

which contains the conditions solely under which everyone can enjoy his rights. … The 

non-juridical state, i.e. the state in which there is no distributive justice, is called the 

state of nature (status naturalis). The state of nature is not contrasted to the social state 

(as Achenwall thinks), which also could be called an artificial state (status artificialis), 

but rather to the civil state (status civilis) of a society under distributive justice, because 

in the state of nature there can be lawful societies (e.g. marriage, parental, household in 

general, and countless others) of which no law a priori is valid: “You should move to 

this state”, as certainly can be said of the juridical state… . One can call the first and 

second states, states of private law, the last and third however the state of public law. 

Public Law contains no additional or different duties for human beings in relation to 

each other that can be conceived in the state of private law. The substance of private law 

is the same in both. The laws in the latter state thus relate only to the juridical form of 
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their interrelation (constitution), and in light of this form the laws necessarily must be 

conceived as public. (MM 6, pp. 305-6) 

Individual persons seem to have rights in virtue of being human, and thus they have 

them as an ‘innate right of humanity’ because they do not require any act that 

establishes them. Certain duties correspond to these rights. They exist already in the 

state of nature (the so-called nonjuridical state). These rights, however, are rights in 

one’s own person and they do not yet take account of the possibility that persons could 

have entitlements to things other than their bodily powers. Such entitlements can be said 

to exist in any kind of lawful society – they exist as private law, relations of property, 

contract and status, which govern rights to things, to performances by other persons, 

and, in some cases, to other persons. These categories provide a specification of 

individual freedom between interacting persons, but they can only be consistently 

enjoyed by all in circumstances of common enforcement.  

 The juridical state is the state that secures these rights and enforces the duties 

related to outer freedom. There is no actual distinction in content between laws in the 

nonjuridical state and in the juridical state. The juridical state is not opposed to the 

natural-civil state but is the natural-civil state secured, that is, the moment in which 

provisional law becomes peremptory.
6
 Kant repeats this division elsewhere. 

For all right consists merely in the limitation of the freedom of every other to the 

condition that it can coexist with my freedom in accordance with a universal law, and 

public right (within a commonwealth) is merely the condition of an actual legislation in 

conformity with this principle and joined with power, by virtue of which all those 

belonging to a people as subjects are in a rightful condition (status iuridicus) as such, 

namely a condition of equality of action and reaction of a choice limiting one another in 

conformity with a universal law of freedom (which is called the civil condition); hence 

the innate right of each in this condition (i.e. his right prior to any rightful deed) is 

altogether equal with respect to the authorization to coerce every other to remain always 
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within the bounds of the consistency of the use of his freedom with mine. (OCS 8, pp. 

292-3) 

Public law is actual legislation (i) in conformity with the universal principle of right and 

(ii) joined with power, that is, with an authorization to coerce. Unlike what occurs in the 

second-degree state of nature that is the status civilis, public law includes the possibility 

of authorized coercion. By virtue of this, all those who are its subjects are in a juridical 

state, a condition of reciprocal interpersonal limitation in conformity with the ‘axiom of 

outer freedom’. Individual persons can only enjoy their rightful freedom if they can 

actually exercise it because public law secures it, making it peremptory. The difference 

between public law and the second-degree state of nature which is the status civilis is 

neither simple conformity with the universal principle of right nor actual coercion (since 

both can exist in some civil societies), but rather that provisional lawgiving becomes 

peremptory. Public law is therefore an ultimate conflict-stopper, whether the conflict 

takes the form of violence, litigation, disagreement, opinion-giving in decision making, 

etc. Coercion exists lawfully insofar as it is authorized and that is what justifies a 

legitimate claim to a monopoly of force. 

 The transition from provisional to peremptory law, however, does not occur 

spontaneously. It is contractual in this sense, that mere accordance with the universal 

principle of right is insufficient to deem legislation conferred upon another as juridical. 

It is necessary that such legislation is empowered in such a way that its conditions of 

application are reasonably accepted by its addressees as sine qua non conditions for the 

actualization of the ‘axiom of outer freedom’. This acceptance is what produces the 

transition from the state of nature to a rightful condition, which Kant formulates as the 

postulate of public law (MM 6, p. 307). Observance of the postulate depends upon a 

willingness to leave a condition that is not rightful, that is, ‘in which no one is assured 
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of what is his against violence’ (MM 6, p. 308). The transition from one state to another 

is the result of following voluntarily a practical law of reason. Any member of a society 

which comes together with the purpose of lawgiving is not only a subject but also a 

citizen, who, as such, has the attribute of lawful freedom only insofar as he ‘obeys no 

other law than that to which he has given his consent’ (MM 6, p. 314).  

This is where talk of incentives comes into play. Coercion is an essential, but not 

the sole, element of public law – it must be subjectively authorized coercion. In the 

event of an open conflict between opposing and competing systems of coercion which 

make use of legislation and imperatives
7
, the system which prevails is the one whose 

claim to dominance over competing systems is justified both by conformity with the 

universal principle of right and by the use of choice [Willkür] made by those who thus 

consider themselves addressees of a rightful condition. Public law as such depends upon 

a will-guided adoption of its inherent enforcement by its subjects. It is this movement of 

the will that provides the epistemological conditions of lawgiving and which can be 

interpreted as grounded in some sort of incentive. 

 In the state of nature, contracts between two persons can be valid solely under 

the universal principle of right. In the light of this, the contents of the contract provide a 

sufficient representation for stating that its parties are acting in accordance with it or 

against it. Legality exists in the status civilis. Incentives are unimportant. One can 

respect a contract for any reason whatsoever (e.g. the principle pacta sunt servanda, the 

fact that the other person has blue eyes, that the contract if useful, that it is Monday, and 

even fear of sanctions, for instance when forced by the other party or someone else), but 

it is difficult to claim that one has a normative reason grounded in the contract alone for 

respecting the contents of the contract. Juridical duties are here provisional and they boil 

down to mere outer conformity between actions and normative contents as a sufficient 
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application of the universal principle of right. In the juridical state, such objective 

conformity continues to be an irrevocable element of the application of a juridical duty. 

But it is no longer a sufficient condition. Regardless of the incentive for acting in 

accordance with the contents represented in a precept or in a contract, the free 

enjoyment of the rights conferred by the contract depends upon the acceptance (a form 

of consent) of a normative framework that gives reasons not for action but for legitimate 

lawgiving. 

 One can have any reason whatsoever for complying with the law except the 

actual juridical duty. But one only complies objectively with a law that is public, that is, 

that was produced under the conditions consented for the original contract and that falls 

under the universal principle of right. One conforms to the juridical law by acting 

prompted by an all-things-considered-except-the-law kind of incentive; but one takes 

that law rather than another as the juridical objective representation of action (that is, as 

the standard of lawfulness) because one has accepted that law’s authoritative status. 

 This network of distinctions is what gives us a clue to solving the puzzle of 

‘acting from juridical duty’. It is not coercion but the justifying nature of the origins of 

coercion that provides the answer. In lawgiving, the relation between the incentive for 

action and the precept representing the action is difficult to trace with regard to external 

relations. Anything can be the actual incentive for someone to act in conformity with 

what a precept establishes. The incentive in this sense is a mere motivating reason and it 

contains the sort of consideration the person would cite in support of her action. The 

reason why it is lawful is merely objective. There is no strong link of necessitation here. 

The problem is that there does not seem to be any link of necessitation at all. One 

cannot act from the duty contained in such a precept. 
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However, there is a further reason why an action is not merely lawful, but also 

juridical. The person can only act ‘juridically’ with regard to precepts to which she 

expresses some general commitment of possible enforcement. This form of consent 

which gives rise to peremptory law is a secondary incentive for performing the action 

which is lawful. It is no longer a primary incentive containing a motivating reason for a 

lawful action, but mostly a secondary incentive containing a normative reason for the 

action.
8
 The underlying incentive for such an action expresses the conditions under 

which the person regards the considerations that figure in the contents of her primary 

incentives for the action. It is not a commitment to the contents of the precept, but rather 

to the status of the precept as a legitimately enforceable precept. It is a commitment to 

its authoritative nature, not to its contents. It is a general commitment to ‘juridicity’ 

[Rechtmäβigkeit], to the existence of ‘juridicity’ as such (as opposed to ‘nonjuridicity’ 

[Unrecht]), where ‘juridicity’ is the proper and sufficient incentive for the acceptance. 

 Rather than distinguishing between different meanings of ‘must’ that apply to 

general practical laws of reason and to juridical duties (Laurence 2015), it makes more 

sense to distinguish between primary and secondary incentives for acting in accordance 

with juridical duties. There is a primary incentive for lawful action, which is nothing but 

the motivating reason underlying the action that is done in accordance with the contents 

of a precept regulating external relations. This incentive is an all-things-except-the-law-

considered kind of incentive, which makes the lawful action juridical. But there is also a 

secondary incentive (‘juridicity’) for accepting the objective representation of the action 

as an adequate measure of its lawfulness. This incentive is ‘juridicity’, not the actual 

precept but the authoritative and institutional nature of the precept as public law, which 

makes the lawful action an actual exercise of compliance with lawgiving in the light of 

MM 6, p. 218. 
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 The link of necessitation inherent in all lawgiving is met with regard to the 

secondary incentive – the recognition of the juridical structure whereby laws are 

enforceable as a result of judging an action lawful or unlawful. This entails that outer 

freedom as Kant defines it, as ‘independence from being compelled by another’s 

choice’ (MM 6, p. 237), unlike what some authors tend to believe (Flikschuh 2010), also 

involves some level of personal autonomy in determining which coercive system of 

lawgiving is actually juridical. Outer freedom is indeed a ‘species’ of freedom of the 

will (Uleman 2004). In Kant’s words, 

My external (rightful) freedom is to be defined as follows: it is the warrant to obey no 

other external laws than those to which I could have given my consent. Similarly, 

external (rightful) equality within a state is that relation of its citizens in which no one 

can rightfully bind another to something without also being subject to a law by which he 

in turn can be found in the same way by the other. (PP 8, p. 350) 

In any given action that conforms to a juridical duty, the secondary motive according to 

which outer freedom obtains is a second-point relation between the person and the 

precept. Such a relation contains a link of necessitation insofar as the juridical 

lawgiving depends upon some form of consent (almost equivalent to an actual choice of 

self-legislation, except for the fact that the person does not have to explicitly offer the 

consent). Similarly, the same action may involve a three-point relation between the 

agent, the precept and another person subject to both the same precept and the effects of 

the action. In such a relation, what matters is the equal balance that both persons have 

not to each other but to the precept containing the representation of a duty to which both 

persons are addressees. The objective measure of this triangular relation is a simple 

observation of conformity with the precept. And in this sense, the primary motive is 

sufficient for the observance of juridical lawgiving. External actions at the level of 

primary motives can be equally lawful; but they are only equally rightful (juridical) 
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when they belong properly to a system of freedom, as expressions of the secondary 

motives for ‘juridicity’. 

To act from juridical duty is therefore (i) to act prompted by a secondary motive 

which is a commitment to the enforceability of the precept under which the action will 

be considered lawful or unlawful (it is not a motivating reason for the action represented 

in the precept but a motivating reason for considering oneself an addressee of the 

precept, and its contents constitute also an indirect normative reason for any action 

which might fall under the purview of the precept), and (ii) to act prompted by a 

primary motive that is not the duty qua duty and that causes the action to have contents 

which can enter into a similarity-relation with the contents of the precept.
9
 

 

Conclusion 

When discussing the difference between ‘being under an obligation’ and ‘having an 

obligation’ with regard to the concept of law, H.L.A. Hart made reference to Oliver 

Wendell Holmes’s famous image of the ‘bad man’, whose behaviour vis-à-vis the law 

was entirely a function of what the law would do to him or not do to him if he engaged 

in this or that conduct. Hart claimed that the average person is not in the position of the 

‘bad man’ but of ‘the puzzled man’, the person who wants to know what the law 

requires not so he knows what he can get away with but so he can do what is required 

by the law – sanctions, punishment, coercion, or any other sort of incentive aside (Hart 

1994, p. 40). The purpose of Hart’s argument is to show the crucial difference between 

doing something because of the law and doing something for law-independent reasons 

that happen to be consistent with the law. 
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  If Kant’s distinction between ethical and juridical duties is considered in 

isolation, there does not seem to be any room in the Metaphysics of Morals for thinking 

of juridical duties from the internal point of view of the puzzled man. But when 

combined with the remaining Kantian distinctions, the notion of the puzzled man does 

not contradict Kant’s conceptual framework at all. The puzzled man asks simply how he 

can act not only lawfully but also ‘juridically’. He asks the law (that is, the set of 

precepts that govern external relations of freedom) if and how he is an addressee of its 

normativity: ‘How am I bound by the law? How is it that I should behave in order to 

comply (and not simply conform) with the law?’ The puzzled man is not concerned 

with his own incentive to act in accordance with what the law says – it may be self-

interest, fear of sanctions, even the duty itself (in which case the lawfully juridical 

action is also a moral action). What concerns him is how he is actually obliged and not 

simply under an obligation. 

The answer within the Kantian doctrine lies in the puzzled man’s incentive to 

recognize the normative institutional framework (as enforceable public law) of a precept 

representing an action as the standard of peremptory lawfulness, an incentive that lies at 

the heart of the legislation itself. Compliance does not depend upon the law causing 

behaviour, but upon a certain behaviour being justifiable in the light of a specific law, 

which in turn has an objective bindingness because it contains an incentive to being 

qualified subjectively as juridical. The puzzled man acts from juridical duty only 

systematically insofar as he internalizes the authoritative status of the laws governing 

external relations. Beyond that, he acts lawfully or unlawfully, that is, in outer 

conformity with duty or not – end of story. 
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1
 Willaschek (2000) calls this apparent contradiction ‘the paradox of juridical imperatives’: in order to 

respond to juridical law as law, I must act from the incentive of duty; but in order to respond to law as 

juridical I cannot act from the incentive of duty; thus, in order to respond to a juridical law as such, it 
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seems that it both does and does not require that I act from the incentive of duty. In order to be more 

faithful to Kant’s terminology in the Metaphysics of Morals, though, I call it throughout ‘the paradox of 

juridical duties’. 

2
 ‘The concept of duty, therefore, requires of the action objective accord with the law but requires of the 

maxim of the action subjective respect for the law, as the sole way of determining the will by the law. 

And on this rests the distinction between consciousness of having acted in conformity with duty 

[pflichtmässig] and from duty [aus Pflicht], that is, respect for the law; the first of which (legality) is 

possible even if the inclinations alone have been the determining grounds of the will whereas the second 

(morality), moral worth, must be placed solely in this: that the action takes place from duty, that is, for the 

sake of the law alone.’ (CPrR 5, p. 81) The emphasis on the difference between outer conformity with the 

law and acting out of respect for the law is consonant with the principles of the philosophia practica 

universalis set out as early as in Pufendorf: see De officio I.2.13 (Pufendorf 1997, pp. 20-1).  

3
 ‘The mere conformity or nonconformity of an action with law, irrespective of the incentive to it, is 

called its legality (lawfulness) [Legalität (Gesetzmäβigkeit)]; but that conformity in which the idea of 

duty arising from the law is also the incentive to the action is called its morality [Moralität].’ (MM 6, p. 

219) 

4
 For further developments of what this relation entails, see Hill, Jr. 1976, p. 65; and Kersting 2004, p. 

221. 

5
 Laurence’s (2015) use of terminology follows the introduction to the Metaphysics of Morals very 

closely. He says that the distinction between objective and subjective elements in lawgiving refers to 

moral duties, broadly speaking, whereas the second distinction between kinds of incentive refers to 

juridical and ethical duties. His discussion of whether juridical duties are part of moral duties is not about 

whether juridical and ethical duties are similar, but about whether the juridical duties cohere with (and 

can be derived from) the moral duties presented in the first distinction. However, I prefer not to follow 

this option due to Kant’s terminology in the Critique of Practical Reason, for instance, where morality is 

used as synonymous with the notion of ethical duties provided in MM 6, p. 219. In addition, Kant does 

not actually say that the distinction between objective and subjective elements applies to moral duties, but 

rather to ‘all lawgiving’ (aller Gesetzgebung). 

6
 I adopt the notion of provisional law developed by Ellis (2005, pp. 112-153), even though she uses it 

somewhat differently, in reference to the possibility of having to adopt a juridical status. 
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7
 The classic example of such competition depicts the band of robbers and the state coercive order vis-à-

vis the same individual (Augustine 1998, pp. 147-8). When someone commands you to hand her over 

your money, how are you to distinguish between the robber and the tax collector? Both seem to act 

lawfully when considered in the light of the coercive system they serve. But which acts not only lawfully 

but also ‘juridically’? 

8
 I derive the distinction between primary and secondary incentives in the context of Kant’s notion of 

‘acting from duty’ from Barbara Herman (1981) and Marcia Baron (1995, pp. 117-187). The criticism 

developed by Lathan (1994; 2007) that we cannot make sense of the position that an agent can hold 

multiple motives for action and yet be motivated by only one of them does not apply to my proposal 

because primary and secondary motives are neither competing nor mutually excluding, but rather 

complementary.  

9
 This solution is very similar to how Stratton-Lake (2000) conceives of acting from duty in the Kantian 

context. However, there are obvious differences because juridical duties are different from ethical duties. 

First, for Stratton-Lake, the secondary motive in ethical duties, the commitment to morality, is 

unconditional; whereas in my proposal the secondary motive in juridical duties is conditional on the 

transition from provisional to peremptory law. Second, for Stratton-Lake, the primary motive in moral 

actions has to be the same as the direct normative reason why the action ought to be done. If one ought to 

X because one promised, then one’s primary motive will be because one promised. In my proposal for 

juridical duties, however, the primary motive is independent of the direct normative reason why the act 

ought to be done in the first place. If one ought to X because that is what the legal system establishes, 

one’s primary motive can have any content whatsoever (including the fact that the legal system 

establishes it, albeit then only contingently). 


